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This brief contains these items under the following headings and in the order set forth 
below (37 CFR 41.37(c)): 



I. 


REAL PARTY INTEREST 


II. 


RELATED APPEALS AND INTERFERENCES 


III. 


STATUS OF CLAIMS 


IV. 


STATUS OF AMENDMENTS 


V. 


SUMMARY OF CLAIMED SUBJECT MATTER 


VI. 


GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 


VII. 


ARGUMENT 


VIII. 


CLAIMS APPENDIX 


IX. 


EVIDENCE APPENDIX 


X. 


RELATED PROCEEDINGS APPENDIX 



I. REAL PARTY INTEREST (37 CFR 41.37 (c)(l)(i)) 

The real party in interest in this appeal is the party named in the caption of this Brief. 
II. RELATED APPEALS AND INTERFERENCES (37 CFR 41.37 (c)(1)(H)) 

With respect to other appeals or interferences that will directly affect, or be directly 
affected by, or have a bearing on the Board's decision in this appeal, there are no such appeals or 
interferences. 

III. STATUS OF CLAIMS (37 CFR 41.37(c)(l)(iii)) 
A. TOTAL NUMBER OF CLAIMS IN APPLICATION 

The claims in the application are claims 1-24. 
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B. STATUS OF ALL THE CLAIMS 

1. Claims pending: 4-8, 10-12, 16-20, 22-24 

2. Claims rejected: 4-8, 10, 12, 16-20, 22, 24 

3. Claims allowed: 1 1 and 13. 
C. CLAIMS ON APPEAL 

Claims 4-8, 10, 12, 16-20, 22 and 24 are on appeal. 
IV. STATUS OF AMENDMENTS (37 CFR 41.37 (c)(l)(iv)) 
An amendment filed after final rejection has not been entered. 
V. SUMMARY OF CLAIMED SUBJECT MATTER (37 CFR 4L37(c)(l)(v)) 
Claims 4-8, 10 and 12 define an assembly for maintaining bedclothes 30 in an elevated 
condition so as to protect a selected anatomical structure of a person on a bed. Claims 16-20, 22 
and 24 parallel claims 4-8, 10 and 12, respectively, and define a combination of the assembly, 
the mattress 28, the bed frame 29 and the bedclothes 30 with the assemblies of claims 4-8, 10 
and 12. 

All of the claims at issue require an upper horizontal member 21 of length at least equal 
to the width 27 of the mattress 28 of the bed and a pair of upright members 24 and 25 of equal 
height which is greater than the distance from the lower surface of the mattress 28 to the 
uppermost point of the selected anatomical structure to be protected. The upper end of each 
upright member 24 and 25 is attached to an end of the upper horizontal member 21 (p. 5, In. 1 - 
p.6,ln.2; Figs. 1,2,4,5,7,8, 10, 11, 14, 15). 

Claims 4-6 and 16-18 address a mattress supported configuration 20 of the assembly, 
illustrated in Figures 1-6, in which a horizontally planar base 40 is rigidly fixed between the 
lower ends of the upright members 24 and 25. The planar base 40 abuts against the lower 
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surface of the mattress 28 to support the upright members 24 and 25 (p.6 5 ln.3-5). Claims 5 and 
17 further define the planar base 40 of the mattress supported assembly 20 as a lower horizontal 
member 38 rigidly fixed between the lower ends of the upright members 24 and 25 (p. 6, ln.3-7) 
and a horizontal tongue rigidly fixed to and extending from the lower horizontal member 38 (p. 6, 
ln.7-22), while claims 6 and 18 further define the tongue as extending forwardly and rearwardly 
from the lower horizontal member 38 (p.6, ln.23-30). 

Claims 7-8 and 19-20 address a floor supported configuration 70 of the assembly, 
illustrated in Figures 7-9, in which independent floor mounted bases, one connected to each of 
the upright members 24 and 25, support the lower ends of each of the upright members 24 and 
25 at an elevation at least equal to the elevation of the lower surface of the mattress 28. The 
bases mounted on the floor support the upright members 24 and 25. Claims 8 and 20 further 
define each base of the floor supported assembly 70 as a pair of legs 76 and 78 and 77 and 79 
connected by a horizontal cross-member 74 or 75 substantially transverse to the upper horizontal 
member 21 and a downward extension of its respective upright member 24 or 25 connected to 
the cross-member 74 or 75 (p.7, In. 1-14). 

Claims 10 and 12 and 22 and 24 address a bed rail supported configuration 90 of the 
assembly, illustrated in Figures 10-13, in which a pair of tubular cross-members 92 and 93 
substantially transverse to the upper horizontal member 21 are fixed to the lower ends of their 
respective upright members 24 and 25. Each cross-member 91 and 93 has a lengthwise slot 94 in 
its wall which engages on the frame 29 of the bed to support the lower ends of each of the 
upright members 24 and 25 at an elevation at least equal to the elevation of the lower surface of 
the mattress 28 (p.7, ln.15-31). Claims 12 and 24 further define the slot 94 as vertically radially 
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disposed in a lower segment of the tubular member 92 and 93 for engagement on a vertical 

flange 56 of the frame 29 (p.7, In. 19-22). 

VI. GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 

(37 CFR41.37(c)(l)(vi)) 

Are claims 4-6 and 16-18 anticipated under 35 U.S.C. § 102(b) by Fontenot '658? 

Are claims 7 and 19 anticipated under 35 U.S.C. § 102(b) by G.B. Patent No. 988 to 

Cousins? 

Are claims 10, 12, 22 and 24 anticipated under 35 U.S.C. § 102(b) by Swenson ; 996? 
Are claims 8 and 20 unpatentable under 35 U.S.C. § 103(a) over Cousins in view of Van 
Wijngaarden '788? 

VII. ARGUMENT (37 CFR 41.37 (c)(l)(vii)) 
A. Claims 4-6, 16-18: Mattress Supported Assembly 

Claims 4-6 and 16-18 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Fontenot etar658. 

1. Claims 4 and 16 

Claims 4 and 16 are independent claims which require "a horizontally planar base rigidly 
fixed between said lower ends of said upright members for cooperable abutment against the 
lower surface of the mattress to support said upright members." 

Claims 5 and 17 are dependent from claims 4 and 16, respectively, and further define the 
planar base as "a lower horizontal member rigidly fixed between said lower ends of sid upright 
members and a horizontal tongue rigidly fixed to and extending from said lower horizontal 
member." Claims 6 and 18 are dependent from claims 5 and 17, respectively, and further define 
the tongue a "extending forwardly and rearwardly from said lower horizontal member." 
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The Examiner describes Fontenot as having " a horizontally planar base (26) rigidly fixed 
between the lower ends of the upright members for cooperable abutment against the lower 
surface of the mattress to support said upright members (claims 4 and 16), the planar base 
comprising a lower horizontal member (38) rigidly fixed between the lower ends of the upright 
members and a horizontal tongue (35, as well as the respective top surfaces of elements 34) 
(claims 5 and 17) rigidly fixed to and extending forwardly and rearwardly from the lower 
horizontal member (as shown in Figures 4-7)." 

Fontenot's lock plate structure 26 is "a blanket lock plate 26 ....employed to secure the 
periphery of the blanket 39 against the mattress structure to arrest the blanket and its movement 
relative to the mattress structure." (Col 3, Lns 38-42). Element 38 is not and cannot be redefined 
to be a horizontally planar member. The "U-shaped flange 38 orthogonally projecting below the 

lock plate side and front walls 28 and 29 provides for an abutment to a lowermost mattress 

12 ... as indicated in the Fig. 7." (Col 3, Lns 53-59) The flange 38 is a vertical member and 
essentially so because it must abut the end and side faces of the mattress, not the bottom surface. 
The blanket hangs vertically against the vertical flange and a "resilient tether line 36 is 
provided.... to thereby capture the blanket 39 between the resilient tether line 36 and the U- 
shaped groove 30." (Col 3, Lns 63-68). Fontenot's flange 38 is not horizontally planar, nor can 
Fontenot's lock plate 26 be considered horizontally planar, because the whole purpose of the 
structure is to support the flange 38 vertically against vertical wall of the mattress. 

Fontenot's lock plate structure may connect at its ends to the uprights 19, but it is not 
"rigidly fixed... between" the upright members. In common use, "between" means "in the space 
separating two points or objects." Looking at Appellant's Figures 1-3, Appellant's horizontal 
member 38 is shown and described as exactly that. (P6, Lns 3-7). Furthermore, Fontenot's 
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upright members 19 are supported by the base tubes 16 as illustrated in Fig. 2. The lock plate 
structure 26 is merely an accessory that can be optionally added to the apparatus (Compare Figs 
1 and 7) by sliding its leg tubes 34 onto the uprights 19 (Col 4, Lns 5-10). The tubes may 
interlock the lock plate structure and the U shaped frame 18a, but the tubes still slide vertically 
on and are not rigidly fixed to the upright members. 

Fontenot's lock plate structure 26 is not for "cooperable abutment against the lower 
surface of the mattress." Fontenot's lock plate structure is configured to cooperate with the top, 
side and end surfaces of a mattress. Looking at Appellant's Figure 1, if Fontenot's lock plate 
structure were mounted on the mattress 28, it would be on the top of the mattress and not in 
contact with lower surface of the mattress at all. 

Fontenot's lock plate structure 26 is not for "cooperable abutment against the lower 
surface of the mattress to support said upright members." Appellant's base, because of its 
horizontally planar configuration, sandwiches between and abuts against the bottom surface of 
the mattress and the top surface of the bed frame. It is free standing and supports the uprights 
because the base cooperates with the lower surface of the mattress to lock it in place. (P6, Lns 7- 
14). As noted above, Fontenot's base tubes 16, which do not cooperate with lower surface of the 
mattress, support the uprights 19. The lock plate structure 26 does not support the uprights 19. 
The uprights 19 position the structure 26. 

2. Claims 5 and 17 

Claims 5 and 17 are dependant from claims 4 and 16, respectively, and are, therefore, 
distinguished over Fontenot for the reasons stated with respect to claims 4 and 16. They are 
further distinguished over Fontenot than claims 4 and 16 because they define the planar base as 
"a lower horizontal member" with a "horizontal tongue extending from said lower 
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horizontal member." In common usage, a "tongue" is "a long, narrow projection." In keeping 
with sense of the specification and drawings (Figs. 1-6, P 6, Lns 3-22) and the claim language, 
Appellant's horizontal tongue is a long, narrow projection from the horizontal member. 
Fontenot's plate top wall 35 and top surfaces of the leg tubes 34, said by the Examiner to be the 
"tongue" of Fontenot's apparatus, do not extend from a horizontal member between the upright 
members as claimed by Appellant, but extend from the uprights themselves. 
3. Claims 6 and 18 

Claims 6 and 18 are dependant from claims 5 and 17, respectively, and are, therefore, 
distinguished over Fontenot for the reasons stated with respect to claims 4, 5, 16 and 17. They 
are further distinguished over Fontenot because they define the tongue as "extending forwardly 
and rearwardly from said lower horizontal member." Fontenot has no structure which satisfies 
this requirement. It cannot be said that Fontenot's lock plate extends forwardly and rearwardly 
from any member. Appellant defines the horizontal member as extending between the uprights. 
The tongue is defined as extending forwardly and rearwardly from the horizontal member which 
is in the space between the uprights. Fontenot's elements 34 and 35 extend from the posts and 
only toward one end of the mattress, not both ends. 

Appellant submits that claims 4-6 and 16-18 are not anticipated by Fontenot and requests 
allowance of these claims. 

B. Claims 7 and 8, 19 and 20: Floor Supported Assembly 

Claims 7 and 19 are rejected under 35 U.S.C. 102(b) as being anticipated by G.B. Pat. 
No. 988 to Cousins. Claims 8 and 20 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Cousins 988 in view of Van Wijngaarden '788. 
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1. Claims 7 and 19 

Claims 7 and 19 are independent claims which require "two independent floor mounted 
bases, one connected to each of said upright members, for supporting lower ends of each of said 
upright members . . .". 

The Examiner argues that Cousins has "two independent floor mounted bases, one 
connected to each of said upright members, for supporting lower ends of each of said upright 
members. . ..(see Figures 7 & 8; page 1, lines 6-10; and page 4, lines 1-7). 

Cousin's cited language describes "an upright having a spike at its lower end to hold to 
the floor, and also provided with a clamp by which it can be clamped to the side or end of any 
bedstead." Cousins spikes are not floor mounted and supporting the uprights. Without the 
clamps fixing the uprights to the bed frame, Cousins' uprights would fall over. The clamps are 
not floor mounted. The function of the spikes is clearly said to be to prevent slipping (p.3, In. 
36-37), not to support the uprights. 

Appellant submits that claims 7 and 19 are not anticipated by Cousins and requests 
allowance of these claims. 

2. Claims 8 and 20 

Claims 8 and 20 are dependent from claims 7 and 19, respectively. The Examiner's 
reliance on Cousins is hereinbefore addressed with respect to claims 7 and 19. Claims 8 and 20 
are allowable for the same reasons, Wijngaarden not teaching the elements noted as lacking in 
Cousins. 
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There are further reasons for allowance of claims 8 and 20. The Examiner admits that: 

Cousins 988 does not specifically disclose a condition wherein 
each base comprises a pair of legs connected by a horizontal cross- 
member substantially transverse to the upper horizontal member 
and a downward extension of its respective upright member being 
connected to the cross-member. 

The Examiner argues, however, that: 

Van Wijngaarden '788 provides the basic teaching of an assembly 
comprising a pair of floor mounted bases, wherein each base 
comprises a pair of legs connected by a horizontal cross-member 
(6,7) substantially transverse to an upper horizontal member (9) 
and a downward extension of its respective upright member (2-3 & 
4-5) being connected to the cross-member (as shown in Figure 1). 
The skilled artisan would have found it obvious at the time the 
invention was made to provide each of the floor bases of the 
assembly of Cousins 988 with a pair of legs connected by a 
horizontal cross-member substantially transverse to the upper 
horizontal member and a downward extension of its respective 
upright member being connected to the cross-member in order to 
impart greater stability to the assembly as desired. 

The Examiner overlooked that, as seen in Fig. 1, Wijngaarden requires that its cross- 
members 6 and 7 be connected by a rigid member 8. Without the rigid member .8, 
Wijngaarden's legs will not support the flexible band of polyethylene 9. Appellant's claims 
require independent bases and Winjgaarden's cannot operate independently. It is improper to 
combine an inoperable form of the reference in an effort to assert that the claimed invention is 
rendered obvious thereby. 

Appellant submits that claims 8 and 20 are not unpatentable over Cousins in view of 
Winjaarden and requests allowance of these claims. 

C. Claims 10 and 12, 22 and 24: Bed Rail Supported Assembly 

Claims 10, 12, 22 and 24 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Swenson et al. '996. The Examiner argues that Swenson shows: 
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a pair of tubular cross-members (33, 34) being substantially 
transverse to the upper horizontal member and fixed to a lower end 
of its respective upright member (as shown in Figure 6), each said 
cross-member having a vertically radially disposed lengthwise slot 
in a lower segment of the tubular member for engagement on the 
bed frame of the bed to support lower ends of each of the upright 
member at a same elevation at least equal to an elevation of the 
lower surface of the mattress (also as shown in Figure 6). 

Claims 10, 12, 22 and 24 are distinguished over Swenson because the mounting structure 
of the assembly of the claimed invention uses (a) tubular cross-members (b) fixed to lower ends 
of their uprights (c) with lengthwise slots. 

1. Claims 10 and 22 

Claims 10 and 22 are independent claims which require "a pair of tubular cross-members, 
each said cross-member being substantially transverse to said upper horizontal member and fixed 
to a lower end of its respective said upright member, each said cross member having a 
lengthwise slot in a wall thereof for engagement on the frame of the bed to support lower ends of 
each of said upright members . . Looking at Figures 1 and 5, the lower end mount of 
Swenson' s unmodified device is not a tube , is not fixed to the upright and is not slotted . 

The Examiner, however, "maintains that Figure 6 of Swenson et al. 6 996 clearly shows 
the use of a tubular member having a vertical radially disposed lengthwise slot, and not Figures 1 
and 5 of the reference as argued by Appellant. Hence, the prior art rejections of claims 10, 12, 
22 and 24 have been respectfully maintained." 

Fig. 6 of Swenson is indeed a modified form of Swenson's device. It is an attachment for 
use with beds having annular side bars (P. 1., Lns 95-99). The round cross-section side bar 35 is 
the bed rail. As seen in Fig. 6, the bed rail 35 is gripped between the opposite inside cylindrical 
walls 32 and 34 of a bracket. The side rail 35 is not gripped in a slot. No slot engages on the 
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side rail Looking at Appellant's Figures 13 and 17, the slots grip the side rails and the 
cylindrical inside walls of the tubes do not. That is why Swenson requires all of the additional 
structure and moving parts which are lacking in Appellant's device. 
2. Claims 12 and 24 

Claims 12 and 24 are dependent from claims 10 and 22, respectively, and are, therefore, 
distinguished over Swenson for the reasons stated with respect to claims 11 and 22. Claims 12 
and 24 are further distinguished in that Appellant's slot is defined as radially vertical and on a 
lower segment of the wall of the tube for engagement on the vertical flange of a frame. Swenson 
has no radially vertical slot. Swenson' s bed flange 19 is gripped in a bracket 5. Moreover, 
Swenson' s flange 19 could never be received in a lower segment slot because the flange is 
accessible only from the bottom. 

Appellant submits that claims 10 and 12 and 22 and 24 are not anticipated by Swenson 
and requests allowance of these claims. 
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CONCLUSION 

Your Appellant is a nurse who functions as a caregiver for patients who often need the 
protection her invention affords. No suitable device is presently available for the purpose. The 
references cited by the Examiner have been known since 1880, 1911, 1977 and 1994. Cousin's 
spike-on-the-floor and clamp-on-the-frame support assembly is tedious, unstable and floor 
damaging. Olsen's brackets are tedious. Van Wijngaarden's flex support is tedious and it's 
cross-member cannot slide under a modern hospital bed. Fontenot's planar base is tedious and 
restricted to end of bed use. Patients need a device that caregivers have time to put into use and 
can manipulate without time consuming complications. Appellant's claimed device is 
structurally distinguished over these references and meets an important need. Reversal of the 
rejection of all claims is respectfully requested. 
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VIII. CLAIMS APPENDIX (37 C.F.R. 41.37(c)(l)(viii)) 

The text of the claims involved in the appeal are: 

4. For maintaining bedclothes in an elevated condition to protect a selected anatomical 
structure of a person on a bed, an assembly comprising an upper horizontal member of length at 
least equal to a width of a mattress of the bed, a pair of upright members of equal height greater 
than a distance from a lower surface of the mattress to an uppermost point of the selected 
anatomical structure to be protected, an upper end of each of said upright members being 
attached to an end of said upper horizontal member, and a horizontally planar base rigidly fixed 
between said lower ends of said upright members for cooperable abutment against the lower 
surface of the mattress to support said upright members. 

5. An assembly according to claim 4, said planar base comprising a lower horizontal 
member rigidly fixed between said lower ends of said upright members and a horizontal tongue 
rigidly fixed to and extending from said lower horizontal member. 

6. An assembly according to claim 5, said tongue extending forwardly and rearwardly from 
said lower horizontal member. 
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7. For maintaining bedclothes in an elevated condition to protect a selected anatomical 
structure of a person on a bed, an assembly comprising an upper horizontal member of length at 
least equal to a width of a mattress of the bed and sufficiently rigid to substantially prevent 
deflection of said upper horizontal ember with the bedclothes resting thereon, a pair of upright 
members of equal height greater than a distance from a lower surface of the mattress to an 
uppermost point of the selected anatomical structure to be protected, an upper end of each of said 
upright members being attached to an end of said upper horizontal member, and two independent 
floor mounted bases, one connected to each of said upright members 

for supporting lower ends of each of said upright members at the same elevation at least 
equal to an elevation of the lower surface of the mattress. 

8. An assembly according to claim 7, each said base comprising a pair of legs connected by 
a horizontal cross-member substantially transverse to said upper horizontal member and a 
downward extension of its respective said upright member connected to said cross-member. 
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10. For maintaining bedclothes in an elevated condition to protect a selected anatomical 
structure of a person on a bed, an assembly comprising an upper horizontal member of length at 
least equal to a width of a mattress of the bed, a pair of upright members of equal height greater 
than a distance from a lower surface of the mattress to an uppermost point of the selected 
anatomical structure to be protected, an upper end of each of said upright members being 
attached to an end of said upper horizontal member, and a pair of tubular cross-members, each 
said tubular cross-member being substantially transverse to said upper horizontal member and 
fixed to a lower end of its respective said upright member, each said cross-member having a 
lengthwise slot in a wall thereof for engagement on the frame of the bed to support lower ends of 
each of said upright members at a same elevation at least equal to an elevation of the lower 
surface of the mattress. 

12. An assembly according to claim 10, said slot being vertically radially disposed in a lower 
segment of said tubular member for engagement on a vertical flange of the frame. 
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16. A combination comprising a mattress supported by a bed frame, bedclothes over said 
mattress and an assembly for maintaining said bedclothes in an elevated condition to protect a 
selected anatomical structure of a person on said bed, said assembly comprising an upper 
horizontal member of length at least equal to a width of said mattress, a pair of upright members 
of equal height greater than a distance from a lower surface of said mattress to an uppermost 
point of the selected anatomical structure to be protected, an upper end of each of said upright 
members being attached to an end of said upper horizontal member, and a horizontally planar 
base rigidly fixed between said lower ends of said upright members for cooperable abutment 
against said lower surface of said mattress to support said upright members. 

17. An assembly according to claim 16, said planar base comprising a lower horizontal 
member rigidly fixed between said lower ends of said upright members and a horizontal tongue 
rigidly fixed to and extending from said lower horizontal member. 

18. An assembly according to claim 17, said tongue extending forwardly and rearwardly 
from said lower horizontal member. 
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19. A combination comprising a mattress supported by a bed frame, bedclothes over said 
mattress and an assembly for maintaining said bedclothes in an elevated condition to protect a 
selected anatomical structure of a person on said bed, said assembly comprising an upper 
horizontal member of length at least equal to a width of said mattress sufficiently rigid to 
substantially prevent deflection of said upper horizontal member with said bedclothes resting 
thereon, and a pair of upright members of equal height greater than a distance from a lower 
surface of said mattress to an uppermost point of the selected anatomical structure to be 
protected, an upper end of each of said upright members being attached to an end of said upper 
horizontal member, and two independent floor mounted bases, one connected to each of said 
upright members, for supporting lower ends of each of said upright members at a same elevation 
at least equal to an elevation of the lower surface of said mattress. 

20. An assembly according to claim 19, each said base comprising a pair of legs connected 
by a horizontal cross-member substantially transverse to said upper horizontal member and a 
downward extension of its respective said upright member connected to said cross-member. 
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22. A combination comprising a mattress supported by a bed frame, bedclothes over said 
mattress and an assembly for maintaining said bedclothes in an elevated condition to protect a 
selected anatomical structure of a person on said bed, said assembly comprising an upper 
horizontal member of length at least equal to a width of said mattress, a pair of upright members 
of equal height greater than a distance from a lower surface of said mattress to an uppermost 
point of the selected anatomical structure to be protected, an upper end of each of said upright 
members being attached to an end of said upper horizontal member, and a pair of tubular cross- 
members, each said tubular cross-member being substantially transverse to said upper horizontal 
member and fixed to a lower end of its respective said upright member, each said cross-member 
having a lengthwise slot in a wall thereof for engagement on said frame of said bed to support 
lower ends of each of said upright members at a same elevation at least equal to an elevation of 
said lower surface of said mattress. 

24. An assembly according to claim 22, said slot being vertically radially disposed in a lower 
segment of said tubular member for engagement on a vertical flange of said frame. 
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Not applicable. 



IX. EVIDENCE APPENDIX 
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X. RELATED PROCEEDINGS APPENDIX 

Not Applicable. 
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